Administrative Review of Case 5931
Building permit and license to use the public right-of-
way to replace an existing wood picket fence measuring
thirty nine (39) inches in height with a painted
aluminum fence of the same height in the same location
in the Cedar Parkway public right-of-way
Ms. Harriette Hobbs &
Mr. Charles Hobbs
33 West Kirke Street
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Figure 2: View from West Kirke Street of fence to be removed and replaced in the same location



Figure 3: View looking southeast from Cedar Parkway of fence to be removed and replaced in the same location

Figure 4: View looking northeast from Cedar Parkway of fence to be removed and replaced in same location



Chevy Chase Village
Building Permit Application
for Fences & Walls Permit No:

Property Address: 3 2 V]/M/ ; %r

Resident Name: W l/{ =1 H % L) é(

Daytime telephone: 2¢2 —¥ 22 —§2- gV Cell phone: 1% /7" 3¢ 7" 74 7/
After-hours telephone: ( /Wm.c) FOo| b6 —-C26 L'f

E-mail:

Primary Contact for Project:
E] Resident [] Architect [_] Project Manager [] Contractor*
*MHIC/MD Contractor’s License No. (required):

Contractor Contact Information:

Name: /l/}qu )}/(Dyx

Business: - G\/@Vj\/ee w (’—év)ce CO :

Daytime telephone: After-hours telephone:

Fax: E-mail:

Description of Fence or Wall Project: B
3! 3 Oedar \OM"QW‘W? (WWW) P
Mf:’;_d/ngm howse: Tewlny fence

wilf be demotwtied.

Check appropriate box:
"1 Fence or wall to be constructed is: (1) new, (2) an enlargement of an existing fence or wall, or ( replacing an
existing fence or wall with one of a different kind.

U Fence or wall to be constructed is replacing an existing fence or wall with the same kind and in the same
location.

Parking Compliance:
Is adequate on-site parking available for the construction crews? E%es (1 No

If no, please attach a parking plan which minimizes inconvenience to neighboring residents, and indicate if the
property is in a permit parking area.

%

Will road closings be required due to deliveries, equipment or other reasons? i/ Yes 3/16

To be completed by Village staff: ey
Staff Initials: U-/)

Is this property within the historic district? Yes [,3/ No [
Date application filed with Village: 6 '2 m Date permit issued: Expiration date:
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Guidelines for
Building, Replacing and Maintaining Fences and Walls

Sec. 8-22 of the Village Code regulates fences and walls. To repair or maintain an existing fence or
wall, the Village does not require a building permit. To install or replace a fence or wall, however,
residents will need a Village building permit. (A building permit may also be required from
Montgomery County, including the Historic Preservation Commission if the property is within the
Historic District). Village Code allows fences and walls to be installed on a resident’s property lines,
inside the property lines on private property, and sometimes in the public right-of-way.

When placed on the property lines or on private property, the Village Code regulates fence and wall
heights in two ways:

1. Fences and walls installed on private property anywhere between the property line and the front
building restriction line may not exceed four feet (4°) in height.

2. Fences and walls installed to the rear of the front building restriction line (that is, along the side
and rear property lines or in the side and rear yards) may not exceed six and one half feet (6'2")
in height.

When measuring the height of a fence or wall, the Village Code provides that the “measurement shall
be made from the surface of the ground of the lower yard next to the fence or wall” to the highest
point of the fence or wall (such as the top of the posts, caps, decorative lattice, finials, etc.). For
example, if a fence post is 6% feet high, then a cap on that post would exceed the height limit.

Walls can sometimes change the flow of water on a property. In such cases, residents or contractors
will need to include a drainage plan with the building application.

When installing a fence or wall in the Village’s public right-of-way, in addition to obtaining a Village
Building Permit, residents must sign a License to Use the Public Right-of-Way, which will be
recorded with your deed (please contact the Village office for more information). Fences and walls
installed in the Village’s rights-of-way may not exceed four feet (4”) in height. Fences in the Village’s
rights-of-way must be installed at least two feet (2”) from the public sidewalk, or where there is no
sidewalk, at least five feet (5’) from the curb or nearest edge of the paved roadway. Walls in the
Village’s public rights-of-way must be installed at least three feet (3°) from the public sidewalk, or
where there is no sidewalk, six feet (6”) from the curb or nearest edge of the paved roadway. The
Village office will not be issue permits for any fences or walls that block necessary sight lines at
intersections or otherwise create a dangerous condition.

For all Village Code requirements, please see to Sections 8-4, 8-22, and 8-31.
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Building Permit Application for Fences and/or Walls:

Filing Requirements
Application will not be reviewed until the application is complete
Village permits will not be issued until all county permits have been issued

\Zl/l Copy of stamped drawings approved by Montgomery Co. Dept. of Permitting Services (DPS) and the
Historic Preservation Commission (HPC), if required. Every page of drawings must be clearly stamped.

& This application form, signed by resident.
[3/ Boundary Survey or Plat

& Site Plan (see: Village Site Plan Checklist to ensure completeness)
&/Building plans and specifications

& Tree Preservation Plan requested of Village arborist (see: Village Tree Inspection Request form). All
required tree protections must be fully installed before any work begms
7w /LWQ_L H PC & WW A
O Filing Fee (due at time of application). Fee schedule is listed in Chapter 6 of the Village Code.

O Damage deposit or performance bond (due when permit is issued). Amount will be set by Village Manager.

Once this permit application is complete, the Village Manager will review the application and accompanymg
documents and, under most circumstances, act on the application within 5 to 10 working days.

If the Montgomery County permit is suspended, revoked or lapsed, the Village permit is automatically
suspended, revoked or lapsed.

No signs advertising any service provider may be posted on the work site.

I hereby certify that I have the authority to make the foregoing application, that the application
is correct, that I have read and understood all requirements and that the construction will
conform to the regulations of the Montgomery County Zoning Code, the Village Code including
Urban Forest code, and any covenants and easements on the subject property.

Applicant’s Signature: (QH&% Date: \G//Z?//! )
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For Use By Village Manager

Application approved with the following conditions:

For Use By Village Manager

Application denied for the following reasons:

Filing Fees

(due when application submitted)

Permit Application Fee:

M0.00 (if fence or wall is new,
enlarged or replaced with different kind)

[] $15.00 (if fence or wall is being
replaced in-kind and in the same location)

[] $50.00 (additional fee if construction
is in the Right-Of-Way)

Tree Preservation Plan Fee:

X $250.00
Not required for this project vr@D

Checks Payable to: Chevy Chase Village
5906 Connecticut Ave.
Chevy Chase, MD 20815

TOTAL Fees:

ik
Date: 15)9»)“’

[] Waived by Village Manager

For Village Staff use:
Field file for inspections by Code Enforcement Officer has been created: [ |Yes (Date: )

' Staff Signature:
B %000
Damage Deposit/Performance Bond Date:
s Staff Signature:
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Isiah Leggett
County Executive

THIS IS TO CERTIFY THAT:

HAS PERMISSION TO:
PERMIT CONDITIONS:
PREMISE ADDRESS:
LOT P4

LIBER

FOLIO

PERMIT FEE:  $51.70

DEPARTMENT OF PERMITTING SERVICES

Jennifer Hughes

Acting Director
Permit No: 567120
Issue Date: ~ 4/29/2011 Expires: 4/29/2012
X Ref.
Rev. No:
+ ID: AC667745
CHARLES HOBBS
33 W KIRKE ST
CHEVY CHASE MD 20815
CONSTRUCT FENCE
3 Feet 3 Inches in height
PROPERTY LINE N OWNERS LAND Y RIGHT OF WAY N
construct fence
33 W KIRKE ST
CHEVY CHASE MD 20815-4260
BLOCK 39 ZONE GRID
ELECTION DISTRICT, PLATE PARCEL
TAX ACCOUNT NO.: PS NUMBER
SUBDIVISION CHEVY CHASE SEC 2

MUST BE POSTED ON JOB SITE

dm%t #u{j@\

Acting Director, Department of Permitting Services

255 Rockville Pike, 2nd Floor, Rockville, Maryland 20850-4166.
http://permittingservices.montgomerycountymd.gov

Phone: (240) 777-6370
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5 / { )", T ‘}‘* ‘;}-\'“N" 2 2
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Date of Acceptance S ? Z f ’:
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Parcel Id. No. 07-009-455953

LICENSE TO USE PUBLIC RIGHT-OF-WAY

RECITALS
1. CHEVY CHASE VILLAGE, hereinafter referred to as the “Village,” is a municipal
corporation which holds, in trust for the public, the right-of-way known as Cedar Parkway.
2 Currently a portion of the aforesaid public right-of-way is not improved with a paved
roadway or sidewalk.

3 Charles A. Hobbs and Harriette H. Hobbs hereinafter referred to collectively as the

“Owner,” are the owners of part of Lot P4, Block 39, in the subdivision known as “CHEVY CHASE
SECTION No. 2,” as per plat recorded in Plat Book 2 at Plat 106, among the Land Records of

Montgomery County, Maryland, also known as 33 West Kirke Street, hereinafter referred to as the

“Property,” which abuts the aforesaid public right-of-way.
4, The Owner has requested permission to use the public right-of-way for a private

purpose, specifically to install a metal fence measuring thirty-nine (39) inches in height, as depicted

in the plans approved for Permit Number on , 2011 and as shown on the plan

attached hereto as Exhibit A.

5. Section 8-31 of the Chevy Chase Village Code permits the Village to grant a
revocable license for the private use of the public right-of-way.

6. Upon consideration of the plans submitted by the Owner, the Village has agreed to
grant a revocable license to the Owner on the terms and conditions set forth herein.

NOW, THEREFORE, in consideration of the mutual promises and obligations herein
contained, One Dollar ($1.00) in hand paid and other good and valuable consideration, the receipt

and sufficiency of which is hereby acknowledged, the Village and the Owner hereby agree and

covenant as follows.

1243463_1 -1 -



1. The Village hereby grants a revocable license to the Owner for the purpose described

in Recital 4 above. This license is limited to the unimproved portion of the public right-of-way
abutting the property.

2. The Owner hereby agrees to remove any plantings, structures, or improvements of
any nature, at the Owner’s sole expense, within ten (10) days of request therefor by the Village.

3. The Owner hereby agrees to maintain the unimproved public right-of-way subject to
this license as well as any plantings, structures or improvements placed there pursuant to this license
at the Owner’s sole expense.

4. The Owner hereby agrees, jointly and severally, to indemnify and hold the Village
and its officers and employees harmless from any and all losses, claims, damages, demands,
liabilities or other dbligations to persons or property resulting or arising in any way from the Owner’s
use of the area subject to this license or from the Owner’s failure to properly maintain the licensed
arca.

5. Any changes, modifications, additions or deletions to the plantings, structures or
other improvements described herein shall require the further written consent of the Village.

6. The Owner shall not permit any plantings, structures or other improvements to be in
violation of any applicable law, ordinance or regulation, nor shall the Owner permit any illegal
conduct to occur in the licensed area.

7: The parties agree that this license can be revoked at any time in the sole discretion of
the Village upon ten (10) days written notice.

8. If the Owner fails to maintain the licensed area or upon revocation of this license fails
to restore the licensed area to its condition prior to the execution of this license, the Village reserves
the right to enter the licensed area and perform such maintenance or other action as it deems
appropriate, the cost of which shall be charged to the Owner and may be assessed against the

Property along with property taxes. The Owner agrees to pay such assessment within fifteen (15)

1243463 1 s



days of demand therefor. If collection action is instituted to collect the aforesaid assessment, the
Owner agrees to pay all costs of collection, including, but not limited to, reasonable attorneys’ fees,
expert witness fees, court costs, etc. The Owner agrees that attorneys’ fees of twenty-five percent
(25%) of the amount in controversy is reasonable.

0. Any plantings, structures or improvements left on the licensed area by the Owner
upon the expiration of revocation of the license shall become the property of the Village. The
foregoing shall not relieve the Owner of the obligation to remove any such plantings, structures or
improvements at the time the license is terminated or revoked.

| 10. In the event exigent circumstances exist, the Village and/or its agents or contractors
may perform work or take other actions in the area that is the subject of this License without prior
notice to the Owner or the Owner’s successor-in-interest. In such circumstances, neither the Owner
nor the Owner’s successor(s) in interest shall have any claim against the Village, its agents or
contractors for damage to or interference with the improvements and/or plantings authorized by this
License. Any restoration of the improvements and/or plantings after removal or damage by the
Village, its agents or contractors shall be at the sole expense of the Owner.

11. The Owner understands that other governmental or quasi-governmental agencies,
public utilities, franchisees and other similar entities may conduct activities, such as excavation,
construction, demolition and installation of facilities in the public right-of-way. The Owner, on
behalf of the Owner and the Owner’s successors-in-interest, agrees that the Village shall not be
responsible for any damage caused by the aforesaid entities to the plantings, structures and/or other
improvements installed pursuant to this License.

12. The parties agree that the following shall be additional conditions of this license:

n/a

1243463_1 .



13. The parties agree that all obligations of the Owner as set forth herein shall be binding
on the Owner, jointly and severely, and upon the Owner’s heirs, administrators, successors and
assigns, and shall be covenants running with the Property.

14. The Owner agrees that this revocable license may be recorded among the Land
Records for Montgomery County, Maryland by the Village at the sole expense of the Owner. The
Owner, or the Owner’s successors in interest, shall be responsible for all costs of preparing and
recording any release of the Owner’s obligations hereunder upon termination or revocation of this
license.

15. The undersigned owner(s) hereby represent to the Village that they are all of the
owners of the Property.

IN WITNESS WHEREOF, the parties hereto have executed this license under seal on this

"Vi/ day ofMM), 2011,

OWNER: CHEVY CHASE VILLAGE

4’4 u@(%l/ sé[ﬂ) (SEAL) By:

Hamet\H Hob s Shana R. Davis-Cook, Village Manager
( C\ %/7 (SEAL)

Charles A. Hobbf!s

1243463_1 -4 -



STATE OF MARYLAND
to wit
COUNTY OF MONTGOMERY

I HEREBY CERTIFY that on this \z{'c\lay of , 2011, before me, a Notary Public in
and for the State and County aforesaid, personally appearedl SHANA R. DAVIS-COOK, known to
me (or satisfactorily proven) to be the Village Manager of Chevy Chase Village, a municipal
corporation, and that such corporate officer, being authorized to do so, acknowledged and executed
the foregoing instrument for the purposes therein contained by signing the name of said municipal
corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and seal.

WZ/M IWW rglxw&

Notary Public

My commission expires:

\ ELLEN DOROTHY SANDS
Notary Public
Montgomery Co., MD
My Comm. Exps. Nov. 16 2014

1243463_1 -5-



STATE OF MARYLAND

to wit
COUNTY OF MONTGOMERY

r’ On this &H\day of M%, 2011, before me, the undersigned officer, personally appeared

/M/thc ) known tome (or satisfactorily proven) to be the person whose name is
subscribed to the within instrument and acknowledged that they executed the same for the purposes
therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Umly oy .l

Notary Public

SR\ ELLEN DQROTHY SANDS
. Notary Public
Montgomery Co., MD
My Comm. Exps. Nov. 16,2014

1243463 _1 -6-



STATE OF MARYLAND
to wit
COUNTY OF MONTGOMERY

~ On thi ﬁ\day of ng% , 2011, before me, the undersigned officer, personally appeared
l¢s pS  known to ime (or satisfactorily proven) to be the person whose name is

subscribed to the within instrument and acknowledged that they executed the same for the purposes
therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

M\/AO/M/LL‘\ ")

Notary Public

My commission expires:

\ ELLEN DCROTHY SANDS
g Notary Public
Montgomery Co., MD

After recordation, please mail to: My Comm. Exps. Nov. 16, 2014

David Podolsky, Esq.
Stein Sperling

25 West Middle Lane
Rockville, MD 20850

1243463 _1 =P



HISTORIC PRESERVATION COMMISSION

Isiah Leggett Leslie Miles
County Executive Chairperson

Date: April 21, 2011
MEMORANDUM

TO: Carla Reid, Director
Department of Permitting Services

FROM: Joshua Silver, Senior Planner’
Historic Preservation Unit
Maryland-National Capital Park & Planning Commission

SUBJECT: Historic Area Work Permit #549941 — Fence installation

The Montgomery County Historic Preservation Commission (HPC) has reviewed the attached application for a
Historic Area Work Permit (HAWP). This application was Approved by the Board of Appeals for Montgomery
County in the opinion dated April 18, 2011 (attached). The 2010 approval with conditions of this application by the
Historic Preservation Commission is no longer valid.

Applicant: Charles Hobbs
Address: 33 West Kirke Street; Chevy Chase, Maryland 20815
This HAWP approval is subject to the general condition that the applicant will obtain all other applicable

Montgomery County or local government agency permits. After the issuance of these permits, the applicant must
contact this Historic Preservation Unit if any changes to the approved plan are made.

Historic Preservation Commission e 1109 Spring Street, Suite 801 o Silver Spring, MD 20910 » 301 /563-3400 » 301/563-3412 FAX
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PLEASE NOTE: The Board of Appeals follows Montgomery County Public
Schools weather emergency procedures. When schools announce a late
opening, hearings will be delayed. When schools are closed, Board hearings will
be cancelled. Please call 240-777-6600 to confirm.

.BOARD OF APPEALS
for
MONTGOMERY COUNTY

http://www.montgomerycountymd.gov/content/council/boa/index.asp

Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 20850
(240) 777-6600

Case No. A-6333

APPEAL OF CHARLES HOBBS

NOTICE OF NEW PRE-HEARING DATE

Please take notice that the Board of Appeals for Montgomery County,
Maryland will hold a public hearing, in the Stella B. Werner Council Office Building
Second Floor Davidson Memorial Hearing Room, at 100 Maryland Avenue,
Rockville, Maryland, on Wednesday, the 2" day of March, 2011, at 10:30 a.m.,
or as soon thereafter as this matter can be heard, on the above-captioned
application pursuant to Section 2-112 of the Montgomery County Code.

The appellant charges administrative error on the part of the Historic
Preservation Commission in its decision and order dated November 10, 2010. In
accordance with Chapter 2A, Administrative Procedures Act, a copy of the
“Charging Document” is attached to this notice.

The Board will hold a pre-hearing conference on the appeal on
Wednesday, the 9" day of February, 2011, at 10:30 a.m. The subject of the
conference will be pre-hearing submissions by the parties, pursuant to Section 2A-
7(a) of the Montgomery County Code. Failure to appear at the pre-hearing
conference may result in the dismissal of the appeal.

The subject property is Lot P4, Block 39, located at 33 West Kirke Street,
Chevy Chase, Maryland, 20815, in R-60 Zone.

Notice forwarded this 31% day of January, 2011, to:

Charles Hobbs
Elsie L. Reid, Esquire
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BOARD OF APPEALS Hearing Date 3~ 2-
FOR T T e
MONTGOMERY COUNTY, MARYLAND /) ; — _
(240) 777-6600 [‘ Y- Acewing, 111

APPEAL CHARGING ERROR g et
IN ADMINISTRATIVE ACTION OR DETERMINATION T PRl
Please note lnstructlons on reverse side.

Appeal is hereby made pursuant fo Section 2-112 of the Montgomery County Code 1994, as emerided, from the decision
or other action of an official or agency of Montgomery County specified below which Appellant contends was erroneous.

‘Official or agency from whose action or determination this appeal s made: Historic Preservation Commission

Brief description of achon or detenmnahon from WhIGh this appeal is made (attach document indicating such action or
determinationy _HEC. Decision and Order on Work ~Permit Application of »

Charles and Harriette Hobbs - Case No. 35/13-10V .

Date of that action or determination: _Novembex 10, 2010

Brief description of what, in appellant's view, the ruling or action should have beenI HPC should have granted
Work Permit for aluminmm fence. Order grants "approval of Work nnl;soﬂrﬂﬂ- by -
applicant.

Number of Section, and. Subsection, if any, of the Montgomery County Code 1994, as amended or citation or other

statutory provision, which appellant contends was misinterpreted: 24

Reason for appeal; _ Commission's failure to treat th:Ls alurn__num fence as_a compatible
new material. its disregard of Chevy:Chase'Iocal Advisory Panel's favorable
review of application, and -its "approval" of work not reguested, is. inconsistent
with law'and arbitrary and.. capri¢ious. .

Description of real property, if any; involved in this appeal: Lot _P4 Block _39 Parce! Chevy Chase Village

Subdivision Steétand Number_33. W. Kirke Stréet, Chevy Chase; Marvland. 20815
Gity Zip . . Zone Classification_R=60

Name of Property owner:_Charles and Harriette Hobbs
Malling address of property owner if different from above address:

Appellant's present legal | interest in above property, if any: _X__Owner {including joint ownershlp) Lessee
____ Contract to lease or rent Contract to purchase . Neighbor Clvic Association Other

Explain

I hereby affirm that all of the statements and information contained In or filed with this appeal are lrue and correct,

o . .
&w"/ ,.Z,LJ - Flsie T. Reid QQ H% 8 inades "-r)“"\;

Signature of Attorney (Please prmt next to signature) Signature of Appellant(s) (Please print naxt to signature)
Furey, Doolan & Abell, .
8401 Connecticut Avenue, #1100 . 33 W. Kirke Street

Address of Attorney Chevy Chase, MD 20815  Address of Appeliant(s) Chevy Chase, MD 20815

{301) 652-6880 (301) 656-5064
Telephone Number . Home Telephone Number

(202) 822-8282
Work Telephone Number

(OVER)
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BOARD OF APPEALS
for
MONTGOMERY COUNTY

Stella B. Werner Council Office Building
100 Maryland Avenue
Rockville, Maryland 20850
240-777-6600

(www.montgomerycountymd.gov/mc/ council/board.html)

Case No. A-6333
APPEAL OF CHARLES HOBBS

OPINION OF THE BOARD

(Hearing held March 2, 2011)
(Effective Date of Opinion: April 18, 201 1)

Case No. A-6333 is an administrative appeal filed by Charles Hobbs (the
“Appellant”) from the November 10, 2010 decision of the Montgomery County Historic
Preservation Commission (the “HPC”) to grant approval of work not sought by the
Appellant in Historic Area Work Permit No. 549941 (HPC Case No. 35/13-10-V). The
Appellant had requested approval to replace a 126 foot length of unpainted wooden picket
fence with a similar length of aluminum “hoop and spear” fencing; the HPC approved
replacement of the existing fence with a painted wooden picket fence. The subject
property is located a 33 West Kirke Street, Chevy Chase, Maryland 20815 (the
“Property”), in the R-60 zone.

Pursuant to Sections 24A-7(h), 2-112, and 2A-1 et seq. of the Montgomery County
Code, the Board held a public hearing on the appeal on March 2,2011. The Appellant was
represented by Elsie L. Reid, Esquire. Associate County Attorney Malcolm Spicer
represented Montgomery County.

Decision of the Board: Administrative appeal GRANTED.

FINDINGS OF FACT

The Board finds by a preponderance of the evidence that:

1. The Property, known as 33 West Kirke Street, Chevy Chase, Maryland, is a
contributing resource in the Chevy Chase Village Historic District (the “Village™). See
Exhibit 11, page 67.
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2. On August 31, 2010, the Appellant and his wife filed an application for a
Historic Area Work Permit to tear down a “dilapidated wooden picket fence (unpainted),
126 ft. long, along side yard,” and to replace it with a “high quality aluminum fence made
by Jerith.” The application included a hand-drawn sketch of a hoop and spear fence, and
indicated that the fence would be three (3) feet tall.' See Exhibit 10, pages 3-4.

3. On November 3, 2010, HPC staff issued their report recommending that the
HPC approve this HAWP application with the following condition:

1. The HPC approves a 4’ high, wrought iron or wooden picket fences with two
gates in the proposed location, in lieu of the 4’ high, three-rail aluminum fence with
gates as proposed. A fence specification sheet must be submitted to HPC staff
prior to stamping the permit set of plans.

Staff found that with this condition, the HAWP application was consistent with Chapter
24A-8(b)(2), which states that:

(2) The proposal is compatible in character and nature with the historical,
archeological, architectural or cultural features of the historic site of the historic
district in which an historic resource is located and would not be detrimental
thereto or to the achievement of the purposes of this chapter;

HPC staff applied the moderate scrutiny standard to this fence because it is visible from the
public right-of-way. Staff concluded that the proposed aluminum fence was “incompatible
with the historic district,” finding that aluminum was an “incompatible new material,” and
that the fence design was “inconsistent with wrought or cast iron fences of traditional
construction methods.” Staff noted that they would “support a similar fence design if the
material was wrought iron,” and that they would support a wooden picket fence. See
Exhibit 10, pages 48-50.

4. Though styled as an approval, the HPC effectively denied the Appellant’s
requested HAWP at its November 10, 2010, meeting when it voted to approve a HAWP
for a “four foot high wooden picket fence with two gates in the proposed location in lieu of
the four foot high three rail aluminum fence with gates as proposed,” and specified that the
fence must be painted. See Exhibit 10, pages 77-78. The HPC issued a written decision to
this effect on November 19, 2010. See Exhibit 10, pages 79-82.

5. The HPC Decision and Order contains the following “Conclusions of Law” with
respect to the requested aluminum fence:

4. Applying the Moderate Scrutiny principle for fences established in the
Guidelines, the Commission found that aluminum is not a compatible new material
and, therefore, that that the Applicant failed to establish that the project was
consistent with Section 24A-8(b)(2), concluding that the installation of a 4 high,
three-rail aluminum fence with two gates in the side yard of the property is

! As indicated by Mr. Hobbs in his testimony, the fence is actually 39 inches tall.
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incompatible in character and nature with the historical, archeological, architectural
or cultural features of the historic site or the historic district in which an historic
resource is located and would be detrimental thereto or to the achievement of the
purposes of this chapter.

* * * * *

6. The Commission found that this proposal “would be inappropriate,
inconsistent with or detrimental to the preservation, enhancement or ultimate
protection of the historic site or historic resource within an historic district,”
Section 24A-8(a).

Exhibit 10, page 81.

6. The Chevy Chase Village Local Advisory Panel sent the following comments
regarding the proposal for 33 West Kirke Street (the Hobbs’ property) to the HPC,
indicating their approval of the proposed fence:

Item F —33 W Kirke

Hobbs residence

Contributing resource: request to replace 4’ fence

Staff approved fence in wood or wrought iron, but not in painted aluminum as
presented

All members of the LAP who were available to review the project voted to approve
the fence as submitted. Several of the current LAP members were on the original
committee which drafted the Chevy Chase Guidelines, and they all agreed that for
this condition the Guidelines call for ‘Moderate Scrutiny’ and expressly state that
“[u]se of compatible new materials, rather than original building materials, should
be permitted.” (Emphasis added.) These guidelines also state that changes
“should not be required to replicate” previous architectural styles. (Emphasis
added.) They also note that these guidelines were incorporated into the Master
Plan Amendment ordinance and have the force of law. The staff incorrectly asserts
that aluminum is an incompatible new material, evidently because aluminum is not
wood or iron. However, the point of the Guidelines is to allow “new” materials,
not just historic materials such as wood or iron. The staff also incorrectly asserts
that the fence’s design is incompatible, evidently because it doesn’t look like a
“wrought or cast iron fence of traditional construction methods.” However, the
point of the Guidelines is to preclude the HPC from requiring replication of
previous architectural styles.

In sum, denying this HAWP would clearly violate the Master Plan Amendment.
We have all visited the site and reviewed the actual sample of the proposed fence,
and in our opinion it is entirely acceptable. We also note that this family has done
more than their share in contributing to the “open park-like character of the
Village” which has always been a high priority in our reviews. They have provided
exceptional landscaping especially at the corner of West Kirke and Cedar Parkway,
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and they are continuing these efforts to do the right thing by proposing a low, open
fence, set back in a landscaped area.

Exhibit 10, page 51.

7. The Transcript from the November 10, 2010, HPC hearing refers to the
recommendation of the Local Advisory Panel regarding the subject HAWP three times —
the first time by Mr. Silver, who noted in explaining the proposed HAWP and staff’s
position to the HPC that the LAP supported the proposed HAWP; the second time by Mr.
Hobbs at the end of his presentation to the HPC, seeking and receiving confirmation that
the LAP had indicated their support for his HAWP; and the final time again by Mr. Hobbs,
following the HPC vote to approve a wooden fence, asking if the HPC had considered the
LAP recommendation:

(1) In response to Mr. Jester’s inquiry asking whether there was a staff report
regarding the requested HAWP for 33 West Kirke Street, HPC staffer Joshua Silver
states, in explaining the proposal and staff’s recommendation, that “You have
received comments from the LAP that support applicant’s proposal for the
installation of an aluminum fence”. November 11, 2010 HPC Transcript, page 18,
lines18-20 (Exhibit 10, page 59).

(2) In concluding his presentation to the HPC, Mr. Hobbs states “I believe I heard
tonight that the local advisory panel has spoken on this?”, and Mr. Silver replies,
“That’s right, and they support your proposal.” Mr. Hobbs then responds that he
was happy to hear that. November 11, 2010 HPC Transcript, page 32, lines 11-15
(Exhibit 10, page 73).

(3) Finally, following the HPC’s 5-3 vote to grant a painted, wooden fence
(effectively denying the Hobbs’ request for a painted aluminum fence), Mr. Hobbs
asks if the views of the LAP were considered. Despite the fact that the Transcript
does not reflect any discussion of the LAP recommendation by the Commissioners,
Mr. Jester responds that the LAP comments were taken into consideration:

MR. JESTER: ...So it’s five in favor and three opposed, so the motion
carries and that project is approved.

MR. HOBBS: I didn’t clearly understand you.
MR. JESTER: We just approved a wooden fence.

MR. HOBBS: All right. I"d like to make a remark. The Chevy Chase laws
and regulations, the guidelines, say that the views of the local advisory
panel deserve considerable weight. Did that happen?

MR. JESTER: We all did receive the LAP comments, and took them into
consideration before the hearing tonight. Thank you. The next item on the
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agenda this evening are the preliminary consultations. I apologize. We do
have one more HAWP to hear ...

November 11, 2010 HPC Transcript, page 37, lines 6-18 (Exhibit 10, page 78).

8. The HPC Decision and Order contains the following “Findings of Fact” with
respect to views of the Local Advisory Panel:

12. The Chevy Chase Local Advisory Panel submitted comments, received
by staff via email at 4:01 p.m., November 10, 2010, recommending
approval of the application as submitted. The LAP comments conveyed the
individual views of several members, including those who expressed the
opinion that aluminum is a compatible new material, consistent with the
“Moderate Scrutiny” level of review.

13. Staff presented the LAP’s comments to the Commission during the
Commission’s Worksession, and entered the LAP’s comments into the
record during the HPC’s consideration of this application.

* * * * *

15. In reaching its finding, the Commission considered the staff report, the
testimony of the applicant, additional testimony and evidence entered into
the record, the comments of the LAP, and the criteria for evaluation
established section 1.5 of the Historic Preservation Commission Rules,
Guidelines, and Procedures (Regulation No. 27-97).

Those are the only references to the LAP recommendation in the Order. Exhibit 10, pages
79-82.

9. Mr. Joshua Silver, who has served as a staffer to the Historic Preservation
Commission since 20006, testified for the County. Mr. Silver testified that he had reviewed
the Hobbs historic area work permit (“HAWP”) application. He stated that the application
was submitted August 31, 2010, and that it requested removal of 126 feet of wooden fence,
and replacement with an aluminum fence. See Exhibit 10, page 3. When asked why the
application said that the requested fence was 3 feet tall and the staff report and HPC
decision reference a 4 foot fence, Mr. Silver testified that that must have been a
typographical error, and stated that the proposed fence was 3 feet in height.

Mr. Silver testified that the subject Property is located at 33 West Kirke Street, in
the Chevy Chase Village Historic District. He stated that the Property is a corner lot,
bordered on the side by Cedar Parkway. He testified that the Property is a contributing
resource to the Chevy Chase Village Historic District. He testified that the proposed fence
is very visible from the public right-of-way, and that the plot plan submitted with the
application depicts the location of the fence with XX’s (the fence is shown as extending
from the left side of the Hobbs’ house and along the Cedar Parkway side of their yard).
See Exhibit 10, page 10.

? Per footnote number 1, the fence is actually 39 inches in height.
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Mr. Silver testified that the Chevy Chase Village Historic District Master Plan
Guidelines (“Guidelines”) were used in reviewing this HAWP application. See Exhibit 11,
page 35 et seq.; Exhibit 12, page 6 et seq. He testified that pages 15-16 of the Guidelines
deal with fences. He testified that because this fence is visible from the right-of-way,
moderate scrutiny should be applied, as per page 16 of the Guidelines. See Exhibit 11,
page 60. He read the definition of “moderate scrutiny” set forth on page 15 of the
Guidelines:

“Moderate Scrutiny” involves a higher standard of review than “lenient scrutiny.”
Besides issues of massing, scale, and compatibility; preserving the integrity of the
resource is taken into account. Alterations should be designed so that the altered
structure still contributes to the district. Use of compatible new materials, rather
than original building materials, should be permitted. Planned changes should be
compatible with the structure’s existing design, but should not be required to
replicate its architectural style.

See Exhibit 11, page 59.

Mr. Silver testified that he did not consider the use of aluminum to be a compatible
material, and that his recommendation allowed the use of wrought iron or a wooden picket
fence. He stated that the HPC accepted the staff recommendation regarding the wooden
fence, but did not accept staff’s recommendation that a wrought iron fence be allowed. He
testified that the predominant fencing material in the Chevy Chase Village Historic District
is wood, and he estimated that about 95 percent of the residential fences were wood.

M. Silver testified that the HPC denied the Hobbs’ request for an aluminum fence
because, in applying the moderate scrutiny standard, they found aluminum to be an
incompatible material He contrasted the proposed hoop-and-spear aluminum fence to a
similar fence made of wrought iron, and testified that the aluminum fence was visibly
different and had a permanent finish. He testified that an aluminum fence would weather
differently. He testified that it was fabricated differently and would have a different
(thicker) profile. He testified that the scale of the components of the proposed fence was
not an adequate substitution [presumably for a wrought iron fence], and that the HPC had
found that wrought iron was not compatible. He testified that the proposed fence alteration
would be inappropriate and inconsistent with the preservation and protection of the historic
resource. He testified that the proposal was not compatible in character with the
architectural features of the historic district.

Mr. Silver testified that between January 1, 2009, and December 31, 2010, there
were 14 HAWPs for fences in the Chevy Chase Village Historic District, including a
request for fencing along a larger sidewalk project along Brookeville Road. Mr. Silver
testified that of the 14 fences approved, ten were for wooden fences, two were approved
for stone with wood, one was Mr. Hobbs’ application, and in the last application the
material could not be identified. In response to a question from the Board asking why the
HPC had approved the use of aluminum fencing in the two cases named by the Hobbs in
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their November 3, 2010, letter to HPC Chair David Rotenstein, Mr. Silver testified with
respect to 4 Newlands Street that he had reviewed the HPC file for that property prior to
this hearing, but couldn’t tell why it was granted; with respect to the All Saints Church
property on Chevy Chase Circle, he testified that this was an institutional property, and
thus different than a residential use. He testified that 4 Newlands Street is the only
residential use of aluminum fencing in the Chevy Chase Village Historic District of which
he is aware. When asked if wrought iron was a common fencing material in the Village,
he replied that it was not common, and reiterated that wood was the predominant material.

Mr. Silver described the Chevy Chase Village Historic District as a park-like
setting, open with lots ranging in size from small to large. He described the subject
Property as a medium to large lot. Mr. Silver noted that there was a section of the
proposed aluminum fence in the courtroom. See Exhibit 13. When asked if there were any
other guidelines other than the Chevy Chase Village Historic District Guidelines to look at
in deciding whether or not to allow this fence, Mr. Silver replied that there were not.

On cross examination, when asked whether any pages other than pages 15-16 of the
Chevy Chase Village Historic District Master Plan (the Guidelines) were relevant to the
analysis of this HAWP, Mr. Silver said no. When counsel for the Hobbs then asked if the
language on page 12 of that document (regarding the weight to be given to the
recommendation of the Local Advisory Panel (“LAP”), reproduced below) was relevant,
and whether it was mentioned in the staff report, Mr. Silver said no.> He testified that if
the Chevy Chase Village LAP provided comments, they would be distributed to the HPC
to help them in their review. of the HAWP application. He testified that in this case, he
was unable to include the LAP comments in his staff report because they were received
after the staff report was written. He testified that the LAP comments were provided to the
HPC staff and to the HPC commissioners prior to the hearing. He stated that those
comments did not influence or change his opinion that the aluminum fence was not
compatible. Finally, Mr. Silver testified that the language stating that considerable weight
be given to the LAP recommendation came directly from the County Council. The
language at issue reads as follows:

“The HPC, when reviewing a Historic Area Work Permit must give considerable
weight to the recommendation of the Local Advisory Panel.” See Exhibit 11, page
56.

When counsel for the Hobbs stated that the Guidelines say that compatible new
materials should be permitted, and asked Mr. Silver why aluminum was not compatible, he
testified that it was visibly different. He testified that the scale of an aluminum fence’s
components are not an adequate substitution for another type of iron fence material. He
testified that an aluminum fence has a coating, has a thicker profile, has three horizontal
rails, and has beveled hoops. He reiterated that this fence was in a visible location. When
asked if he had surveyed or formally documented wrought iron fences in Chevy Chase, he
said that he had not. When asked how, then, he could say that this (aluminum) fence had a

® A detailed history of the origin and intent of this language is given by LAP member Peter Wellington at
Exhibit 12, pages 3-5.
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different profile, and when asked what that meant, Mr. Silver testified that the proposed
fence has three horizontal rails, and that a wrought iron fence would have two rails (one at
the top and one at the bottom). He testified that the pickets on a wrought iron fence would
be narrower, and that the scaling of an aluminum fence was different from that of a
wrought iron fence. He noted that the proposed aluminum fence was coated. When asked
if wrought iron fences always had only two horizontal rails, Mr. Silver testified that it
depended on the fabricator. When asked if there was a standard for wrought iron fences in
the industry, Mr. Silver testified that there was not, and that they vary by the foundry
where they are made. When asked what the difference in the width of the pickets would
be, Mr. Silver testified that he did not know, and that it would depend on the fabricator of
the fence. The width of the pickets on the sample of aluminum fence that was in the
hearing room was then measured, and found to be 9/16 of an inch. The horizontal rails on
the sample fence were measured and found to be 7/8 inch wide. When asked if there was a
standard width for wooden pickets, Mr. Silver testified that there was no standard, but
agreed that the width of a wooden picket would be greater than 9/16 of an inch. When
asked if it was his opinion that a wooden picket fence was more or less in keeping with the
open, park-like setting of Chevy Chase, Mr. Silver testified that a wooden fence was more
in keeping with the park-like setting, because wood was the predominant fencing material
in the Village. When asked if a wooden picket fence would be more or less transparent
that a fence with metal pickets, Mr. Silver testified that it would depend how far apart the
pickets were. When asked if he was saying that the only acceptable fencing material in
the historic Village was wood, Mr. Silver testified that that was what the HPC had said.
When asked if he disagreed with the LAP’s finding that HPC staff had incorrectly
characterized aluminum as an incompatible new material, Mr. Silver testified that he did.

When asked on cross-examination if he would have allowed an iron fence, Mr.
Silver testified that he would have. When asked if it was just the material (aluminum) that
he opposed, Mr. Silver testified that he opposed the style, design, dimensions and material.
When counsel noted that in his staff report to the HPC on this HAWP that he had stated
that the style was acceptable,” Mr. Silver testified that the proposed fence was
unacceptable, reiterating his earlier comments about profile, scale, finish, and horizontal
rails, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>